
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Theatre Techniques Assoclates, Inc.

for Redetermlnatlon of a Deficlency or Revision
of a Determlnation or Refund of CorporatLon
Franchlse Tax under Artlcle(s) 9A of the Tax
Law for the Period Endtng 6130182.

That deponent further
hereLn and that the address
of the pet l t ioner.

Sworn to before me this
14th day of November, 1986.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and eaye that
he/she ls an employee of the State Tax Comlssion, that he/she le over 18 yeare
of age, and that on the 14th day of November, L986, he/she served the wl.thLn
notice of DeclsLon by certlfied nall upon Theatre Technl.ques Aesoclatee, Inc.
the petltloner ln the wlthin proceedlng, by encloelng a true copy thereof ln a
securely sealed postpald tilrapper addressed as follolrs:

Theatre Technlques Assoclates, Inc.
P.O. Box 335, Shore Road
Cornwall-on-Hudson, New York L2520

and by deposltlng same enclosed ln a postpaid properly addressed lrrapper ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Service withln the State of New York.

AFFIDAVIT OF MAITING

says that the sald addressee ls the petltloner
set forth on sald lrrapper ls the Last known address

pursuant to Tax Law sectLon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon
o f

Theatre Technlques Associates, Inc.

for Redetermination of a Deficiency or Revision
of a Determlnatlon or Refund of Corporatlon
Franchl-se Tax under Artlcle(s) 9A of the Tax
Law for the Perlod Ending 6/30182.

and by deposltlng
post office under
Servlce wlthin the

That deponent
of the pet l t loner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of ALbany :

David Parchuck/Janet M. Snay, belng duly eworn, deposes and sayg that
he/she is an employee of the State Tax ComLssion, that he/she ls over 18 years
of age, and that on the 14th day of November, 1986, he served the wlthln notlce
of Decislon by certlfLed mail upon Morton G. Mlllstein, the representatlve of
the petitloner Ln the wlthLn proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid !ilrapper addressed as follows:

Morton G. Ml l lstein
l,H.llstetn & Company
90 East lLaln Street
WashLngtonvlLle, NY 10992

same enclosed ln a postpald properly addressed wrapper ln a
the excLuslve care and custody of the United Statee Postal

State of New York.

further says that the sald addressee is the repreeentatlve
hereln and that the address set forth on sal.d wrapPer ls the

of the representat ive of the pet l t loner.

Sworn to before me thLs
14th day of November, 1986.

pursuant to Tax Law section L74



S T A T E  O F  N E I " I  Y O R K
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November 14, 1986

Theatre Technlqueg Assoclates, Inc.
P.O. Box 335, Shore Road
CornwalL-oa-Hudgon, New York L2520

Gentlemen:

PLease take notlce of the Decislon of the State Tax Connleslon Enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve leveL.
Pureuant to sectloo(s) 1090 of the Tax Law, a proceedlng ln court to revLew en
adverse declslon by the State Tax Comlesioa nay be tnstltuted ooly under
ArtLcle 78 of the ClvLl Practlce Law and Rules, and uust be co--enced Ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months fron the
date of this notLce.

Inqulrles coacernlng the computatlon of tax due or refund allowed ln accordaoce
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon aad Flnance
Audlt Evaluatlon Bureau
Assessment RevLew Uolt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TN( COMMISSION

cc: TaxLog Bureaufs Repreaentative

Petltloner r s Represeotatlve :
Morton G. Mlllsteln
Mlllsteln & Conpany
90 East MaLn Street
WashLngtonville, NY 10992



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl"tlon

o f
:

TLEATRE TECHNTQUES ASSOCTATES, rNC. DECISTON
:

for RedetermLnation of a Deficlency or for
Refuod of Corporatlon FranchLee Tax under :
Artlcle 9-A of the Tax Law for the Flscal Year
Eoded June 30, 1982. :

PetLt loner '  Theatre Technlques Assoclatee, Inc.,  P.O. Box 335, Shore Road,

Cornwall-on-Hudson, New Yotk L2520, flLed a petltl"on for redeternlnatlon of a

deflclency or for refund of corporatlon franchl"se tax under Artlcle 9-A of the

Tax Law for the fiscal. year ended June 30, 1982 (Flle No. 55745).

A hearlng was held before Sandra F. Heck, tlearing Offlcerr at the offlces

of the State Tax Comissl"on, Two World Trade Center, New York, New York on

l {ay  15 ,  1 .986 a t  1 :45  P.M. ,  w l th  a lL  b r ie fs  to  be  subuLt ted  by  Ju ly  7 ,1986.

Pet l t loner appeared by Ml l lst ,ela & Conpany, P.A. (Morton G. Mtl lsteln,  C.P.A.).

The Audlt DivLslon appeared by John P. Dugan, Esq. (Anne I{. Murphy, Eeq., of

counsel) .

ISSUE

Iilhether the property upon whlch petltloner eought an lnvestmeut tax credit

was ueed by petltloner prLncipally 1o the productlon of goods by manufacturlng.

FINDINGS OF FACT

1. On Septenber L2, 1984, the Audlt Dlvlslon issued a Notlce of Deflclency

agaLnst petLtloner, Theatre Technl"ques Aseociates, Inc., clalmlng a deflcleacy

of $343.00 for the flscal year ended June 30, 1982 pLus lnt,ereet

2, For the flscal year ended June 30, 1981, pecltloner clalned an lnvegtmeat

tax credtt  of  $13,762.00 al located as fol lows:
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Butldlng
Bullding lmprovements :

floorlng
roofing
masonry
plunblng
doors

Forkllft
Tools

The deftctency et l"ssue represents the amount of

$  10 ,000 .00

1  , 579 .00
998 .00
163 .00
746 ,00
52 .00
60 .00

165 .00

the clained credLt carrled

forward to flscal year ended June 30, L982.

3. PetLtloner ltae a contractor provl.dlng stage aets and eceoery for

Broadway and Off Broadway shows, road companles and other theatrlcal producttoae.

It has provlded the sets for 'rCatsttr tt42nd Streettt acd trDuet for Onett. The

Audlt Dlvlslon dlsaLlowed petlttonerts entl.re claim for an lnvestment tax

credit on the grounds that: (1) The construction of stage eets does noc

constLtute the productLon of goods by manufacturtng, and (2) tte property upoo

which the credlt rtas clalned was leased to petltlonerrs subcontractors and was

thus unavalLable to the petltioner wlth respect to the credlt.

4. Petitloner dld not actualLy buiJ.d stage sets. Ae a contractor, lt

prepared conpetLtlve bLds, executed contracts lrith theatrlcal producers for the

provlslon of etage sets, subcontracted wlth other companiee for the actual work

involved tn butldlng the sets, supervLsed the work of the subcontractors and

remalned ultlnately responslble for the dellvery of the conpleted sets accordLog

to the contractrs spectf lcat l .ons.

5. PetitLonerfs prlmary subcontractors vrere F.F. Theatrlcal Services,

Inc. (ttF.F.rr), Ebeo Constructlon Company (ttEbeo'r) aad DokLo Fabrlcators, Inc.

(rrDoklo"). In addltlon, petltloner lraa owned entlrely by theee three corporatl.ons.

6. Petltl.oner entered lnto wrltten contracts wlth F.F., Ebco aod Doklo

for the coostructlon of sets. Dependlng on the slze and deslga of a partlcular
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set, petLtloner used one or all of the subcontractors. Petltl"oner ltas entlrely

reeponsible for decldlng which subcontractor or subcontractors to use on a

project. If a proJect call-ed for work outside the experclse of the three

prlnary subcontractors, other parties would be used.

7. The sets were built by F.F., Ebco and DokLo 1o the bulldlng owned by

petltloner, upon whlch the Lnvestment tax credlt ls clained. The bulldlng

contalned approxinately 651000 square feet. About 75 percent of the space lras

used by the subcontractors for storage of tool-s and materlals aad construct,loo

of the sets. Ten percent nas used by petltloner for storage of toole aod

materlals. The remalnder was ueed by petitloner for offlce space and other

mlscellany.

8. There nere no fornal leases or wrltten rental agreemente between

petltloner and Lts gubcontractors, but there wag what petltlonerrs comptroller

descrl"bed as ttsharlng of the cogtsrr. Petltloner pald the nortgage on the

bulldlng as nel-1 as lngurance and malntenance coscs. F.F., Ebco and Doklo pald

petltloner an agreed upon amount each month and coatrlbuted to the upkeep of

the bulLdlng, real estate taxes and insurance as needed. It ls petltlooerrg

posltion that F,F., Ebco and DokLo rilere the owners of the bulldlng becauee they

were petltlonerfs sharehoLders.

9. PetLt lonerrs gubcontractors bul1t the stage eets, coaelet lag of

scenery, backdrops, furnlture, propsr €tc. on 8 platform called ao operatlog

deck. The sets were buLlt fron wood, steel, plastlc aod other naterlals to

gLve whatever appearance the deslgner deelred. When a set was comPleted, lt

wae disassenbLed, usually by petltloner, and the pteces, locludlng the operatlag

deck, were shipped to the approprlate theater. The operating deck wae laLd on

top of the theaterts stage, and the set,s and scenery were reaesembled on lt.
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If the locatlon of a show changed, petltloner dlsassenbled the setr traneported

the pl"eces and reassembled the set in a oen locatlon. At tines, all or part of

the assembly and dlsassembly of aets lras dooe by the enpl-oyees of the theatrl"cal

producer.

CONCLUSIONS OF LAW

A. That Tax Law $210.12 allows a taxpayer a credlt agaLnet tax with

respect to quallfied production faciLltles acqulred or constructed after

December 31' 1'968. Tanglble property, lncLuding bulldLngs and structuraL

components' quallflee for the credLt lf, among other thlnger lt ls princlpally

ueed by the taxpayer ln the productlon of goode by uanufacturlogr proceeelng or

aseenbLing (Tax Law $$210. LZIaj tbl) .

B. That 20 NYCRR 5-2.4(c) provldes as fol lows:

"The term prLnclpally used meana more than 50 percent. A
bullding or addltl.on to a bullding ls prlnclpally used ln production
where more than 50 pereent of lts usable busloess floor space ls used
1o storage and productton. Floor space used for bathrooms, cafeterlas
and loungee is not usabLe businesg fLoor space. Space used for
offlces' accounting' sales and distrlbution ts not used Ln productlon.

C. That the lnvestment tax credlt le not avallable wlth respect to

property leased to aoy other person or corporatlon; furthermore, ttany contract

ot agreement to lease or rent or for a llcense to use such property shal1 be

considered a Lease" (Tax Law $ 2L0,L2 [d]). Accordlngly, the agreemeot betweeo

petltl"oner and each of lts gubcontractore to rrshare the costs" of the butldlng

constltuted a lease wlthln the neanlag aad tntent, of Tax Law $ 210.1.2(d),

causing approxinateLy 75 percent of the floor crpace of the butlding and reLated

l"mprovements used by the subcontractore to be unavallable for the credlt. Even

tf the renalnlng 25 percent of the floor space was used by petitloner ln the

productlon of goods' thls would not sattsfy the requtrement that such a bulldlng
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be rrprinclpal-J-y used by the taxpayer 1n the productlon of goodsrr (Tax Law

s  210 .12 [b ]  )  .

D. That Tax Law $210.12(b) def lnes manufactur lng as t t the process of

worklng raw materlal-s into lrares suitable for use or whlch glves new shapes'

new quality or new combinatlons to matter which aLready has gone through some

artlfleial process by the use of machinery, tools, appllances and other sinilar

equipment.rr Petitlonerfs onn actlvltLes merely lncluded assembly, dlsassembly

and transportation of sets after they were completed. These actlvltles dld not

gLve ttnew shapertt ttnew qualltyrt or ttnetr comblnatLonstt to the already completed

product. Therefore, the forkllft and other tools used by petLtloner to assemble

and dl.sassenble sets do not quallfy for the credit.

E. That inasmtrch as the constructlon of the stage aets rtas done by

petltlonerrs subcontractors and not by petitioner, lt ls unneceasary to determLne

whether or not such actlvlty constltutes the productlon of goods by nanufacturlngr

assenbllng or processlng.

F. That the petitlon of Theatre Technlques Assoclates, Inc. ls denled,

and the Notlce of Deflclency issued on September 12, 1984 ls suetalned.

DATED: Albany, New York STATE TAX COMMISSION

Nov 1 41980 furtJfu*
PRESIDENT


